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REPLY BRIEF

The South Carolina Office of Regulatory Staff ('ORS") hereby respectfully

submits this Reply Brief in response to TracFonc Wireless, Inc. 's ("Tracl'one" or 'the

Company" ) Legal Memorandum in Support of Rebuttal Testimony ol' I'. J. Pollack

attached as Exhibit I to Mr. Pollack's testimony ("Memorandum" ) and filed with the

Public Service Commission of South Carolina ("Commission" ) on July 30, 2009 in this

matter.

ARGUMENT

I. The Commission has statutory authority to require TracFone, a Commercial
Mobile Radio Service ("CMRS") provider, to contribute to the South Carolina
Universal Service Fund ("State USF").

ORS asserts that the Commission has clear and express authority to require

'I'racFone, if designated as an eligible telecommunications carrier ("ETC") in the State of

South Carolina, to contribute to the State USI' just as all other wireline and wireless FTCs

in the state contribute to the State USF.

Tracl one relies heavily on the argument that it docs not provide "radio-based local

exchange services", and that it is a CMRS provider and therefore is not subject to Section



58-t)-280(l')( i). Iloiv»ver. TracFone's argument is belied by thc very fact that TracFon»

Itlcd th» instant application ftir V/I C' status pursuant to Section 58-11-100. (Sec page I of

'I racl'one's dpplication, lirst sentence). Chapter 11 of Titl» 58 is entitled "Radio Common

Carriers" (emphasis added). ORS rcspcctlully submits that TracFone recognized wlten it

filed its application for L'I'C' status that it is a "radio common »arri»r" under South C'arolina

state Iaw and thus correctly cited this statutory provision. Additional li, 'I racFonc's

Memorandum completely overlooks the proi isions of S.C. C'odc Ann. Section 58-11-100

(Supp. 2008) ivhich are described morc full) bcloiv.

S»ction 58-9-280(E)(31 is intended to apply to companies providing radio-based

local evchangc seri ices. 'I'h» tern& 'radio-bai»d" is meant to be broadly intcrpr»tcd to

capture those companies that are offering ivireless voice seri ices in competition with local

telecommunications services. Thi» is made even clearer whi:n viewed in conjunction with

Section 58-11-100.

Section i8-11-100 spcciltcally references "commercial mobil» seri ice providcrs"

and ties back to Se»ti«n &8-)-280 (I.;)(3). Th» Cicncral Assembly erpresv/& retained

Commission jurisdiction oicr requiring radio common carriers (including comtn»rcial

mobile service providcrs) to contribute to th» State L SF. (&s'ee Section 58-11-100(C')). The

C)encral Assembly further proi idcd this Commission vvith the ability to require radio

common carriers and/or commcr»ial mobil» service providcrs that seek and obtain I'.TC' or

C'arrier ol' I.ast Resort ("C'OLR") designation to comply ivith the same rules, rcquircm»nts,

or standards th'tt arc generally applicable to carriers that ari: subject to alternative

regulation under Section iS-)-&7(& and that operate as clig&ible tclccommunications carriers

' Tracfonc achnoivlcd& es on page I0 of its Memorandum that it provides "t'ontnt«rcial Mohilc Seriice" as
that term is defined hy the I eder il C:&inlmunications Act.



or as carriers ol last resort. 13oth xvirclinc and ivirclcss I. I'('s contribut» ut thc St;tt» USE in

accordance viith tile Coltllnission s (order "00)-4)r) at 'j IS and realltrrned in Ord»r Xo

"008-672.

In Iootnote I S on pape 6 ol thc Company's Ittcmorandum. I'racl-'one ar 'ucs that

nowhere in Section 38-9- 80(1:)(3)does the tern& -aire)«ss scrvic»s" appear and that the

Coltlltlission "mis»onstrued- thc statute. I'he ('omntission did not misconstru» Section 38-

')-280IE)I3). Section 58-11-100entitled "(.'ertittcate ol public conv»nicn»e as prerequisite

to construction or op»ration of system; applicahilihy to commercial mohile service

providcrs- (emphasis added) directly addresses provitlcrs ot contrncrcial mobil» scrvic»s

and provides that the (.'omtnission's jurisdiction to require»ontribution to th» Sttttc USE is

unatfccted. I'he (I»ncral Assemblv irn»nd»d subs»»tion ((") and I I.:) ol' S»ction 38-11-100

to provid» the Conlnlission th» jurisdiction to r» ulat«contmcrcial mobil» s»rvic«s

proiidcrs that tuc E I Cs or ('()I.Rs in th» sante mann»r;ts other ET('s and ('()I.Rs 'md

ensurl rl that Ihe ('ommission rct;tin»d authority to require said commercial mobile service

providers to contribute to the Stat» USE it the Cornrnission Itnds that they are competing

ti ith local tel»contntunications seri icc providers in th» State.

I-'inally. to adopt I'racl onc's intcrpr»tation ot Section s8-')-"80(E)(3) xvou)d lead to

an absurd result. Il ave accept ar8uerulo thttt "radio-based" providcrs arc not vvirc)ess

c'lrriers ("MRS provid»rs. then ivhat companies, il tmy, xvould be competin8 ixith the

esistin8 vair»linc tclccommunications service provid»rs in th» stat»". ()r ilo»s it ma) c more

sense that th» (general Assembly meant to include cellular, air»less providers as providers

of radio-based sera ic»s. ('ertairtly. S»ction &8-1)-lt)0 «laritt»s that th» Cjcncrtt) Assembly



classifies "conmiercial mobile service providers" as a Type of "Radio Common Carrier"—

othcrsvise, that term ivould not be included in Chapter 11 of Title Sg.

II. The Primanv Purpose of Senate Bill 464 sr%'as to Provide for a Statem'ide
Broadband ri etwork

The Honorable South Carolina Senator Richie among others ~ought to broaden the

services supported bi the State LSF to include funding for a broadband deployment

incentive program: provide incentive funding for schools to issue laptops: and provide

continued support for lov, -income telephone subscribers through Lifeline and I ink-Lp

programs, S,464 if t.nacted ivould have required rttl ivirclt. ss carriers (not just those

designated as ETCs or COLRs) to contribute to th» State L:SF. S. )64 iiould have required

any person or entity providing telephone. voice over internet protocol. or ani other ioice

replacement seriice to contribute to thc State 1. SF. For the Commission's convenience,

S,464 is included as Attachment One to this Reply Brief.

TracFonc ar& ucs that because S.464, iihich ivould have required trit i«ireless

carriers to contribute to the State CSF'. did not pass, Section dg-q-'gO (El(3) does not

provide the Commission ivith the authority to require iiireless carriers to contribute to the

State 1:SF. This assertion is a rcd herring. Certainli, S.464 iiould have tal en aivai the

reqtrireme»( that the Commission first determine that radio common carriers ('or

commercial mobile service providcrs) are providing seri ices in cotupetition ivith local

telecommunications scriices. If S.464 had been enacted, regardless of ivhether the

iiirclcss, 'radio-based services are in competition v, ith local telecommunications services.

On page 6 of its h(emorandum Tracl-or. e mistaken)i asserts that ORS» taking the positior. that all ntreiess
can ters must contribute to the State L'SF. Consistent is ith the Coiiiliilsslon's Order So "00)-419, on)i those
uireless carriers that seek FTC or COI. R designation is ould be required to contnbute to the State USF.



contributions to the State USF would have been required of any provider of voice

replacentent services.

The Commission did not need S.464 to pass to require commercial mobile service

providers, radio common carriers, or "radio-based" local exchange services that compete

with local telecommunications service to contribute to the State USF. Again, TracFone

completely bypasses Section 58-11-100 (which is applicable to commercial mobile service

providers). Section 58-11-100 expressly retains the Commission's jurisdiction to require

companies providing radio-based local exchange services in competition with local

telecommunications service to contribute to the State USF and allows the Commission to

require "commercial mobile service providers" that become ETCs or COI Rs to be subject

to the same rules, requirements or standards as other ETCs or COI.Rs.

ill. Permitting TracFone to Obtain ETC Status Without Paying Into the State
USF Would Re Discriminatory and Would Provide TracFone An Unfair
Advantage Over Other KTCs and COLRs.

TracFone seeks special treatment. Today, pursuant to the Commission's orders

which have been previously referenced in this brief, both wireline and v ireless ETCs and

COLRs contribute to the State USF. To allov TracFone to obtain ETC status, without

requiring it to contribute to the State USF, v hile still requiring the other El Cs and COLRs

(both wireline and wireless) to contribute puts those companies at a distinct competitive

disadvantage to TracFone. TracFone acknowledges that it vvill be competing with other

carriers offering telecommunications services. (See TracFone Application at pages 19; 21).

The other wireless carriers designated as FTCs by this Commission are also CMRS

providers, and they are required to contribute to the State USF. (See Applications and



testimony of Ilargray 7''ireless. I.I.C in Docket No. 2007-223-C and I"IC

Communications. Inc. d/b/a FTC X4!irclcss, Docket No. 2007-2')3-C).

I'racl'one, on page 12 of its Memorandum. argues that it is "not eligible to receive

the $3.&0 per month" from the Stati L!SF.And set, on page 5. Tracl'one quotes portions of

Commission Order Vo. 2001-419 vvhercin the Commission held that if a xvireless carrier

seeks ('.OLR or FTC status such application vvould bc a declaration of that carri»r's intent

to ofter service in competition ivith local telecommunications services provided in the

State. In this order, cited by Tracl'one, the Commission has indicated that a xvireless

carrier could file for COLR status. TracFone is not required to provid» the entire "$3.50 of

additional I.ifcline support per customer per month from its oxvn resources"; that is

Tracl'one's choice. TracFone could also choose to seek CO1 R status, but it has not.

I-'inally, I'racFone makes the claim that requiring it to pay into the State Universal

Service lund mould "risult in a double payment to support State universal service. "
(Legal

Mcrnorandum, page 4. lines 10-11). In fact, SafeLink KVireless is a subsidized "free"

service, and no revenue wvill be generated. 1 bus, there is no double payment to support

state universal service.

IV. Conclusion

TracFone is playing a game of semantics in order to rcceivc special dispensation

from the Commission. I'rac1'one vvants FTC status in South Carolina but is unvvilling to

abide by the same rules. r«quirem»nts and standards that apply to other l". I ('s and COLRs

Ixvireline and ivireless). 'I'his Commission should reject TracFone's arguments as a

transparent clfort to avoid paying into th» State USF and as bid to gain an unfair

competitive advantage over oth»r l". I("s'('.OLRs. The state legislature made itself clear



i~hen it modilied .'lection 5)(-11-100 to include "commercial mobile service providers" and

ensured that the ('ornmission's jurisdiction conferred bi Section 5)(-9-280(E)(3) remained

unaffected.
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